ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR Part 70
[ FRL- 5521- 4]
RI'N 2060- AF70

Operating Permits ProgramiInterim Approval Criteria

AGENCY: Environnental Protection Agency (EPA)
ACTION:  Final rule.
SUMVARY: The EPA is pronulgating revisions to the interim
approval criteria within the regulations in part 70, chapter
|, title 40, of the Code of Federal Regulations (CFR). Part
70 contains regulations requiring States to devel op, and
submt to EPA for approval, prograns for issuing operating
permits to major, and certain other, stationary sources of air
pollution as required by title V of the Cean Air Act (Act).
Two changes to the interimapproval criteria were proposed on
August 29, 1994 to address difficulties in program devel opnent
t hat have occurred since pronulgation of part 70. Today’'s
action finalizes one of those changes; the other will be
finalized in a subsequent action.

As a result of today’ s revision to part 70, certain State
operating permt prograns will becone eligible for interim
program approval . Wthout today’s changes, these prograns

woul d not have been eligible for interimprogram approval
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under the part 70 regulations. Specifically, interimapproval
may now be granted for progranms which do not provide for the
i ncorporation of ternms contained in permts issued under EPA-
approved m nor source preconstruction permt prograns into
corresponding part 70 permts.

To be eligible for this interimapproval, such prograns
woul d have to show conpel ling reasons for the interimapproval
and neet certain other requirenents regarding the content of
part 70 permts that exclude these applicable preconstruction
permt ternms during the 2-year interimperiod. After 2 years,
interimapproval expires and the State nust have revised its
programto address the exclusion of these terns, and any ot her
deficiencies, in order to receive full approval.

EFFECTI VE DATE: [Insert date 30 days after publication in the

Federal Register ].

FOR FURTHER | NFORMATI ON CONTACT: M chael Ling (tel ephone
nunmber 919-541-4729), U. S. Environnental Protection Agency,
Ofice of Alr Quality Planning and Standards, |nformation
Transfer and Program Integration D vision, Mail Drop 12,
Research Triangle Park, North Carolina 27711

SUPPLEMENTARY | NFORNMATI ON:

Requl ated entities
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Entities potentially regulated by this action are those
State, local, or tribal governnments who seek approval of their
part 70 operating permt progranms, but whose prograns do not
i nclude m nor preconstruction permt terns in their part 70

permts. Regul ated categories include:



Cat egory Exanpl es of regul ated
entities
State/ Local / Tri bal Gover nnment Gover nnent s who have

devel oped operating permt
prograns that exclude m nor
NSR ternms fromtitle V
permts and who seek EPA
approval of such prograns
under the part 70
regul ati ons.

This table is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to be
regul ated by this action. This table Iists the types of
entities that EPA is now aware could potentially be affected
by this action. [|f you have questions regarding the
applicability of this action to a particular entity, consult
the person listed in the precedi ng “FOR FURTHER | NFORVATI ON
CONTACT” secti on.
Docket

Supporting informati on used in devel oping the part 70
rul es, including today’'s pronul gated change, is contained in
docket nunber A-93-50. This docket is available for public
i nspection and copyi ng between 8:30 a.m and 3:30 p.m Mbnday
t hrough Friday, at EPA's Air Docket, Room M 1500, Waterside
Mal |, 401 M Street SW Washi ngton, D.C. 20460. A reasonable

fee may be charged for copying.



Backgr ound and Pur pose

A Introduction. Title V of the dean Air Act

Amendnents of 1990 (1990 Anendnents), Public Law 101-549,
requires EPA to pronul gate regul ati ons establishing the
requirenents for devel opnment and submttal of State operating
permt progranms and the mninmum el enents these prograns nust
contain to be approvable. On July, 21, 1992, EPA published

regul ations neeting these requirenents in the Federal Register

(57 FR 32250).

Title V and the part 70 regulations require States and
| ocal agencies to submt operating permt prograns to EPA
within 3 vyears of enactnent of the 1990 Anendnents, and
require EPA to take action within 1 year of program submttal
to approve or disapprove these prograns. Section 502(g) of
the Act allows EPA to grant interimapproval to a programif
it “substantially neets” the requirenments of title V but is
not fully approvable. Interimapproval nmay be granted for a
period of up to 2 years and may not be renewed. The interim
approval provision allows permtting authorities tine to
correct the program deficiencies preventing full approval.
The m nimum el enents that a program nust contain to be

eligible for interimapproval are contained in 8§ 70.4(d).
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The EPA proposed two changes to the interimapproval
criteria on August 29, 1994 (59 FR 44571). The first change
woul d allow interimapproval for part 70 prograns which all ow
permts to be revised through the mnor permt nodification
procedure to reflect those changes at a facility which is
subj ect to EPA-approved m nor source preconstruction permt
requirenents, commonly referred to as “m nor new source
review (mnor NSR) changes. Because this proposal is |inked
to proposed changes to the permt revision system which EPA
is not yet ready to finalize, and because current EPA policy
al ready all ows for approval of prograns which allow changes
establ i shed through m nor NSR to be addressed using m nor
permt nodification procedures, EPA is not taking final action
on this proposed change in today’ s rul enaking.

The second proposed change to the interim approval
criteria addresses prograns that do not incorporate terns and
conditions into a source’s part 70 permt which are
establ i shed through an EPA-approved mnor NSR program Title
V and part 70 require a permt to contain provisions which
assure conpliance with all applicable requirenents (section
502(b) (5)(A) of the Act, 40 CFR 70.6(a)). The definition of
the term“applicable requirenent” in part 70 includes

requirenents established through m nor NSR permtting
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procedures (8 70.2). The proposed change to part 70 woul d,
for the period of interimapproval, allow part 70 permts to
be issued and revised w thout incorporating those terns and
conditions that are applicable requirenments solely because
they are established through m nor NSR  These m nor NSR terns
and conditions would still remain federally enforceable
t hrough the provisions of the mnor NSR program In today’s
notice, EPA is taking final action on this proposed rule
change.

B. Sunmary of Proposed Changes Addressing Applicable

Requi renents . The August 29, 1994 proposal noted that, in
order to be eligible for interimapproval, a program nust
contain adequate authority to issue permts that assure
conpliance with all applicable requirenments including al
applicable requirenents under title | of the Act [see

§ 70.4(d)(3)(ii) and 8§ 70.4(c)(1)]. The proposal explained
that EPA believes the term “applicable requirenents” clearly
includes all terns and conditions of mnor NSR permts.
Therefore, a part 70 programthat would not provide for
incorporating into permts those requirenents established

t hrough t he EPA-approved m nor NSR program woul d be prohibited

by 8 70.4(d)(3)(ii) fromreceiving interimapproval.
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One State, Texas, argued that there are conpelling
reasons supporting its exclusion of mnor NSR requirenents as
title V applicable requirenents, and that its submtted part
70 program should thus be eligible for approval. Although EPA
reads 8 70.2 and 8 70.6(a)(1) to unequivocally require m nor
NSR ternms to be applicable requirenents (meaning that the
subm tted Texas program coul d not obtain full approval), the
Agency proposed that Texas’ denonstration of conpelling
reasons warranted further consideration of the submtted
program for interimapproval on the basis that it
substantially neets the requirenents of title V. Texas’
denonstrati on of conpelling reasons included the follow ng
argunents: (1) Texas’ existing mnor NSR programis so
stringent that the integration of all its mnor NSR terns
woul d be i nfeasible and unnecessary for environnental
protection;

(2) Texas has an exceptionally |arge nunber of part 70 sources
whi ch are candi dates for mnor NSR, naking part 70 permtting
difficult and tinme-consum ng; and (3) Texas believes that its
system of cross-referencing mnor NSR pernmits in part 70
permts will serve essentially the sane program purposes as

i nclusion of the m nor NSR requirenments thensel ves, rendering
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di rect inclusion of these requirenents unnecessary from Texas’

Vi ewpoi nt .

On the basis of this type of show ng, EPA proposed to
consider interimapproval for prograns facing significant
m nor NSR/ part 70 integration difficulties. The proposal
further provided that, for a program operating under this type
of interimapproval: (1) each part 70 permt issued during
the interimapproval nust (if applicable) state that
appl i cabl e m nor NSR requirenments are not included; (2) each
m nor NSR permt containing requirenents applicable to the
source nust be cross-referenced in the source’s part 70 perm't
so that citizens nmay access and review those requirenents; (3)
excl uded m nor NSR requirenments would not be eligible for the
permt shield under 8 70.6(f); and (4) upon conversion to ful
approval, all permts issued during the interim approval
period that excluded mnor NSR terns woul d have to be reopened
to include these terns.

Al t hough the exclusion of m nor NSR neans that inportant
title V conpliance neasures (e.g., conpliance certification,
public review, etc.) wll be deferred for 2 years for m nor
NSR ternms, the proposed provisions would limt the scope and

duration of the effects of this deferral, and would assure
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that the public could exam ne, in federally-enforceabl e NSR
permts, any terns which are not subject to title V's
conpl i ance neasures during the interimperiod. This helps
strengthen the proposal’s position that prograns which excl ude
mnor NSR terns could “substantially neet” the requirenents of
part 70 and receive interimapproval. However, EPA reiterates
that all conpliance neasures contained in title V nust be
applied to all applicable requirenents, including mnor NSR
terns, before a part 70 program can receive full approval.

1. Di scussi on of Today’'s Action

A, Summary of Changes Since Proposal . In response to

comments, EPA is making three mnor rule changes to clarify
the requirenments di scussed in the proposal preanble. These
i ncl ude: (1) adding rule | anguage clarifying that any
excluded NSR permts nust be cross-referenced in the
applicable part 70 permt; (2) adding rule | anguage clarifying
t hat excluded NSR requirenments would not be eligible for the
permt shield under 8 70.6(f); and (3) adding rul e | anguage
clarifying that, upon conversion to full approval, permts

i ssued during the interimperiod would have to be revised or
reopened to include any excluded mnor NSR terns. Regarding
reopeni ng, today’s rule also provides for a streanmined

reopeni ng process for excluded mnor NSR terns that does not
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require the full permt issuance process. The rule provisions
are al so being rearranged into separate paragraphs in the
final rule for clarity. 1In addition to these rule
clarifications, the EPA also reiterates in today' s preanble
its position that mnor NSR is an applicable requirenent for
part 70 purposes. Additional discussion is also provided on
t he proposed “conpel ling reasons” denonstration requirenent
bei ng promnul gat ed t oday.

B. Significant Comments and Responses . The August 29,

1994 proposal concerning interimapproval criteria was grouped
with a | arger proposal revising the part 70 permt revision
system (publ i shed separately at 59 FR 44459). The EPA
received a total of 246 comment letters on these two
proposal s, sonme of which addressed each action separately and
sone of which addressed both actions together. This section
addresses only the nmajor conments received on the proposed
revision to the interimapproval criteria regarding m nor NSR
as an applicable requirenment. Discussion of additional issues
rai sed by the commenters related to today’s action is
contained in the technical support docunent for this rule,
which is included in the docket for today’s rul emaking.
Conment s on ot her proposed changes to the interimapproval

criteria not addressed by today’s rul e change, including
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comrents on other aspects of the August 1994 proposals (as
wel | as the August 31, 1995 proposal which suppl enented the
August 1994 notice on permt revisions), wll be addressed in
a future rul enmaki ng.

1. M nor NSR as an Applicable Requirement . Severa

commenters asserted that revisions to the interim approval
criteria are unnecessary because minor NSR is not an
"applicable requirenent” under part 70. The EPA notes that it
has the authority to pronulgate this revision to the interim
approval criteria regardless of the correctness of the
assertion that mnor NSR is not an applicable requirenent.
However, EPA also disagrees with the commenters’ assertion,
and stands by the position and the rationale articulated in
the proposal, that mnor NSR is an applicable requirenent.
Key points of this rationale are reiterated below in response
to comments received, and are discussed further in the

t echni cal support docunent found in the docket.

One commenter disagreed with EPA's reading of the part 70
definition of "applicable requirenent,” noting that sonething
is not necessarily an "applicable requirenent” sinply because
it is arequirenent of the Act. The EPA agrees with this
broad statenent, noting--for exanple--that requirenments of

title Il are not "applicable requirenents.” However, EPA sees
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no basis for concluding that mnor NSR permts issued under a
State inplenentation plan (SIP) approved program are not
applicable requirenents. Furthernore, as explained in the
proposal preanble, EPA believes the part 70 rule is clear in
defining "applicable requirenents” to include mnor NSR A
chal l enge to this point should have been raised in the context
of the July 21, 1992 pronul gation of part 70.

Anot her comrenter argued nore broadly that the intent of
the Act is to regulate najor sources while allowing States to
regul ate m nor sources through m nor NSR prograns. The EPA
di sagrees. Section 110(a)(2)(c) of the Act and EPA' s
regul ations at 51.161 clearly establish Federal requirenents
for preconstruction review of activities bel ow the NSR maj or
source applicability thresholds. The EPA further disagrees
wWth this coomenter's assertion that its argunent is supported
by EPA' s proposed resolution of the "title I nodifications”
issue. A determnation by EPA that "title | nodifications" do
not include mnor NSR actions does not nmean that m nor NSR
prograns are optional under the Act.

A comrenter also noted that nany State m nor NSR prograns
go beyond the Federal mninmum and that a detail ed anal ysis
woul d be necessary to determ ne the precise extent to which a

m nor NSR programis necessary to attain and maintain the
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national anbient air quality standards (NAAQS). The EPA
di sagrees that any such analysis is necessary or appropriate.
A State that submtted a mnor NSR program for approval into
the SIP presunably did so because it believed that the
subm tted programwas necessary to attain and naintain the
NAAQS. The EPA believes this is the only reasonabl e
presunption that can be nade in retrospect.

Al t hough EPA reiterates that mnor NSR terns are
applicabl e requirenents, EPA al so recognizes that certain
ternms found in existing NSR permts (including mnor NSR
permts) may be obsol ete, extraneous, environnentally
insignificant, or otherw se not required as part of the SIP or
a federally-enforceable NSR program Inclusion of these terns
in a part 70 permt could present programinplenentation
difficulties and is not needed to fulfill the purposes of the
Act. Noting this, EPA issued a policy addressing
i ncorporation of these permt terns into part 70 permts.
This policy is described in “Wite Paper for Streamined
Devel opnent of Part 70 Permt Applications, July 10, 1995”
(White Paper). The Wite Paper states that, although m nor
NSR permt terns are applicable requirenents, the permtting
authority may use a joint title V/NSR “parallel process” to

make appropriate revisions to an NSR permt to exclude NSR
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terms which are obsolete, unrelated to attainnment and
mai nt enance of a NAAQS, extraneous, or otherw se
environnental ly insignificant. By revising the underlying NSR
permit to delete, revise, or designate as State-only these
unnecessary mnor NSR permt ternms, the permt authority has
di scretion to exclude these terns fromthe set of federally-
enf orceabl e m nor NSR conditions, and thus fromthe definition
of “applicable requirenment” for part 70 purposes.

The EPA notes that prograns which exclude m nor NSR as an
appl i cabl e requi rement under today’ s approach to interim
approval , and which seek to streanmline mnor NSR permts using
a Wiite Paper approach, woul d not need to have revised
existing mnor NSR permts in this way until conversion to
full approval, because these prograns will not include m nor
NSR ternms in part 70 permts until that tine. However,
prograns considering this type of parallel processing are
encouraged to consult the Wiite Paper and begin this permt
revision process, so that the task of stream ining m nor NSR
permts does not conflict wwth other permt authority
responsibilities at the time full approval is received.

2. Denonstration of “Conpelling Reasons” . The proposa

all ows EPA to grant interimapproval to part 70 prograns that

do not include mnor NSR as an applicable requirenent upon a
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showi ng by the permtting authority of “conpelling reasons”
whi ch support the interimapproval. One commenter stated that
the requirenment for conpelling reasons is unworkabl e and
shoul d be del eted, and that EPA does not provide guidance on
what constitutes conpelling reasons. The EPA di sagrees that
t he conpel ling reasons requirenent should be del eted, and does
not believe that additional guidance on conpelling reasons is
necessary for reasons expl ai ned bel ow

The EPA believes it is inportant to include a requirenent
that a State denonstrate conpelling reasons to grant interim
approval if a part 70 program excludes mnor NSR fromthe
definition of “applicable requirenent.” The EPA believes, in
general, that an interimapproval on this basis is undesirable
because it delays the inplenentation of title V for a large
nunber of Act requirenents at a |arge nunber of sources, and
is a significant departure fromthe part 70 regul ations. The
Agency believes that this type of departure shoul d be nmade
only for those prograns that denonstrate a strong need for the
interimexclusion of mnor NSR Therefore, the Agency is
requiring that such prograns denonstrate conpelling reasons
for granting the interimapproval .

Two commenters al so asserted that EPA has no basis under

the Act to require States to show conpel ling reasons for
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granting interimapproval; EPA disagrees. Section 502(g) of
the Act gives EPA broad discretion as to when and how it
grants interimapproval. This discretion includes requiring
that a State show conpel ling reasons before making significant
departures frompart 70. The commenters presented no basis,
nor does EPA see any reason, to renove the “conpelling
reasons” requirenent.

The “conpel ling reasons” denonstration should be based
primarily on a showi ng that extraordinary difficulties would
be encountered in incorporating mnor NSR ternms into initial
title Vpermts. It is also appropriate to include in the
denonstrati on any nmeasures the State is taking in its interim
part 70 programto support the inplenmentation of the excluded
m nor NSR program The EPA reserves its discretion to
eval uat e denonstrations of conpelling reasons on a case-by-
case basis, with consideration given to the degree of the
mnor NSR/'title Vintegration difficulties and the extent to
which the State part 70 program addresses m nor NSR
inplementation in the interim Because of the case-by-case
nat ure of such deci sions, EPA cannot provide prescriptive
criteria for the conpelling reasons denonstration.

The Texas denonstration of conpelling reasons, described

in the August 1994 proposal, is an exanple of the type of
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denonstration that could be considered for interimapproval
under today’ s rule. Texas argued that: (1) its mnor NSR
programis so stringent that integration of all mnor NSR
ternms would be infeasible; (2) it has an exceptionally |arge
nunber of part 70 sources which receive mnor NSR and (3) its
part 70 program woul d cross-reference mnor NSR permts in
part 70 permts (i.e., identifies in each part 70 permt the
applicable mnor NSR permts, but does not incorporate by
reference the requirenents of mnor NSR into the part 70
permt).

Al t hough EPA does not believe that the existence of a
stringent mnor NSR program justifies exclusion of m nor NSR
froma title V program the Agency acknow edges that a program
such as Texas’ does produce an extrenely |arge nunber of m nor
NSR permts, because of both its inclusive applicability
provi sions and because of the |arge nunber of facilities
statewi de. Thus, integration of mnor NSR permts into
initial title V permts presents significant difficulty in
Texas. Simlarly, although EPA does not believe that sinply
cross-referencing mnor NSR permts satisfies title V, EPA
acknow edges that the cross-referencing requirenent in Texas’
part 70 program serves to provide additional notice in part 70

permts when mnor NSR applies to a facility. Although this
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measure falls short of the permt content requirenents of a
fully-approvable title V program EPA believes it is
appropriate for a State to reference such neasures inits
conpel i ng reasons denonstration. Therefore, because of the
conbi nation of integration difficulties and program neasures,
EPA woul d consi der such a programfor interimapproval. The
EPA notes that today’s notice is not intended to present the
Agency’s position as to whether Texas’ conpelling reasons
denonstration (together wwth the rest of its progran) warrants
i nteri mapproval under the revised criteria. Rather, today’s
rule sinply provides for the possibility that such a program
coul d be considered for interimapproval in light of the fact
that it excludes mnor NSR terns frompart 70 permts.

In addition to requiring a showi ng of conpelling reasons,
t he proposal preanble noted that EPA will consider the
followng as factors against this type of interimapproval:
(1) whether a program s exclusion of mnor NSR ternms wl |
di m ni sh the effectiveness of the State’s m nor NSR program
during the interimperiod; and (2) whether the State has
al ready submtted a part 70 programthat included m nor NSR as
an applicable requirenent. It is recommended that States
consi deri ng excluding m nor NSR as an applicabl e requirenent

carefully consider whether, in |light of these factors, its
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reasons for the exclusion truly constitute a conpelling need.
Such States should al so consider whether the tine delays in
program approval associ ated with necessary program changes and
t he devel opnent of a case-by-case anal ysis of conpelling
reasons are worth the interimrelief that may be achieved
t hrough the tenporary exclusion of mnor NSR fromtitle V
permtting.

3. | ncorporation of Mnor NSR on Transition to Ful

Approval . The proposal preanble noted that a part 70 program
whi ch does not incorporate mnor NSR as an applicabl e

requi rement nust, upon conversion frominterimto ful

approval , provide for the reopening of permts issued during
the interimperiod in order to include the excluded m nor NSR
requirenents in each part 70 permt. Three commenters stated
t hat such a reopeni ng woul d be unnecessary and i npractical.
The commenters were concerned about the timng and inpact of

t he resource burden inposed on sources and on permtting
authorities by the reopening process, which, in accordance
wth 8§ 70.7(f)(2), nmust follow the sane procedura
requirements as permt issuance. They felt that reopening was
an unnecessary procedural burden with little environnental
benefit and believed that m nor NSR terns could be included at

renewal , rather than reopening, with little adverse inpact.
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While EPA is sensitive to resource concerns, the Agency
does not agree that these concerns should result in exclusion
of mnor NSR terns fromtitle V permts until renewal. The
EPA, in proposing to allowthis type of interimapproval, did
not contenplate that m nor NSR applicable requirenments could
be excluded until renewal, which could be up to 5 years after
full program approval. Furthernore, part of the rationale for
granting interimapproval is that the excluded m nor NSR terns
are subject to other safeguards in the part 70 regul ations.
One such safeguard is the reopening of permts when interim
approval expires to incorporate excluded applicable
requirements. Wthout such a safeguard, m nor NSR terns woul d
not be subject to key provisions of title V, such as annua
conpliance certification, recordkeeping and reporting, and
other simlar requirenents, for up to 5 years.

The EPA does agree that, if reopenings to incorporate
excluded mnor NSR permts nust follow the sane procedura
requirenments as full permt issuance, the process of reopening
each permt issued during the interim approval period could
i npose considerable adm nistrative burden at a tinme when the
permtting authority is still also processing initial permt
applications. This burden is greatly mtigated in Texas where

the earliest permts, and hence the ones requiring reopening,
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are for the sinplest sources and source categories. The EPA
bel i eves that renmining concerns over the resource burden
associated with reopenings will be reasonably addressed by the
provi si ons di scussed bel ow.

The EPA reiterates that any permt issued during the
interimperiod nmust, upon transition to full approval, assure
conpliance with the permt content requirenents of title V
(i.e., 88 70.6(a) and (c)) for all applicable requirenents,

i ncluding the previously excluded mnor NSR terns. However,
the Act does not specifically require a full reopening when
interimapproval expires as the only neans to achieve this
end. The EPA believes that excluded m nor NSR applicable
requi rements may be brought on to the title V permt prior to
or upon full program approval using procedures nore

stream ined than full reopening. This is because sone of the
excl uded m nor NSR requi renments have already been subjected to
sone title V procedural requirenents (e.g., public review)
during issuance of the NSR permt. The EPA recogni zes that
under this approach, other excluded mnor NSR ternms will be
incorporated into part 70 permts without an opportunity for
public coment, EPA objection, or citizen petition until
renewal . However, EPA believes that deferral of these title V

requirenments until renewal is appropriate for excluded m nor
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NSR applicable requirenents. A mnor NSR permt that is newy
i ssued during the permt termwould be incorporated into the
permt through procedures that are |l ess that those required
for permt issuance. The EPA believes it is reasonable to
allow for equitable treatnent of pre-existing mnor NSR
permits that were initially excluded fromthe permt in the
sanme manner, particularly since the permt shield wll not
apply until the mnor NSR permt undergoes full title V
procedures at renewal .

The EPA is adding |anguage at 8§ 70.3(d)(3)(ii)(D
allowing this streanlined reopeni ng approach for excl uded
mnor NSR ternms. The EPA notes that any such process shoul d
at |l east neet the part 70 permt revision requirenents for
changes subject to mnor NSR  This would include any m ni mum
requirenents for public notice and access to records contai ned
in the part 70 regulations in effect at the time of program
transition to full approval. The EPA is further allow ng
permtting authorities to dispense with the need to give each
source a 30-day notice of its intent to revise the permt to
i ncor porate previously-excluded m nor NSR permts. The EPA
believes this individual notice is unnecessary because
sources, by virtue of this action and actions taken by the

State to inplenent this approach, will have anple notice of



24
the fact that permts excluding mnor NSR permts will need to
be reopened.

As an alternative to the streamined reopeni ng descri bed
above, EPA believes that an interim programthat does not
include mnor NSR terns in title V permts can be designed in
such a way that it provides in advance for the inclusion of
m nor NSR ternms upon transition to full approval. This can be
acconpl i shed by providing that each part 70 permt issued
during the interimperiod contains a condition that
automatically incorporates, at the date of transition to ful
approval, the terns and conditions of any mnor NSR permts
referenced in the facility's title V permt. This would not
sinply be cross-referencing, but would be advance
i ncorporation of the NSR requirenents by reference, which
woul d subject themto title V requirenments such as the
requirenment for an annual conpliance certification. This
approach woul d provide in advance for a streanlined transition
to full approval wthout any need for reopening.

The EPA believes that the all owance for nore streanlined
procedures for incorporating excluded applicable requirenents,
together with the advance incorporation approach descri bed
above, provide |ess burdensone alternatives to full

reopening. Interimprograns that exclude m nor NSR are
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encouraged to adopt one, or a conbination, of these
stream i ned approaches to assure that title Vis net for
excluded mnor NSR ternms prior to or upon conversion to ful
approval , thus avoiding the need for full reopeni ng. However,
EPA notes that, in the absence of any other assurance that
88 70.6(a) and (c) are net for any applicable requirenents,
i ncluding mnor NSR ternms, the reopening provisions under
88 70.7(f) and (g), including full issuance process, would
apply if and when EPA grants full approval, as noted in the
preanble to the proposal.

4. Cross-Referencing of Mnor NSR Permts Under Interim

Program. The preanble to the proposed revision provided that
each part 70 permt issued by an interimprogramthat does not
i nclude m nor NSR as an applicabl e requirenment nust state that
applicable mnor NSR requirenents are not included in the
permt, and nmust cross-reference any excluded m nor NSR
permts so that citizens may access and review those permts.
One commenter noted that, while the preanble asserts that such
cross-referencing is required, the corresponding rul e | anguage
i s anmbi guous with respect to this requirenent. Another
comenter felt that if EPA does require such cross-
referencing, specific criteria regarding what constitutes

adequat e cross-referencing should al so be provided.
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The EPA agrees that there is a need to clarify the rule
| anguage regarding cross-referencing. Therefore, EPA is
addi ng a sentence to the proposed rule | anguage in
§ 70.4(d)(3)(ii) to clarify that a facility's part 70 perm t
must contain a list of all mnor NSR permts that contain
excl uded applicable requirenents for that facility. Most
States have a nunbering systemfor mnor NSR permts, so a
listing in the part 70 permt of the permt nunbers for each
m nor NSR permt applicable to that facility would fulfill the
cross-referencing requirenent.

For sim | ar reasons, EPA is adding |anguage clarifying
t he proposal preanble discussion of the permt shield. The
preanble stated that the permt shield would not apply to the
excluded mnor NSR ternms. Rule |anguage is being added to
codify this requirenent in parallel with the other
requirenments for the interim program

[, Adm ni strative Requirenents

A. Docket . The docket for this regulatory action is
nunmber A-93-50. Al the docunents referenced in this preanble
fall into one of two categories. They are either reference
materials that are considered to be generally available to the

public, or they are nenoranda and reports prepared
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specifically for this rulemaking. Both types of docunents can
be found in docket nunmber A-93-50.

B. Executive Oder (E.O) 12866 . Under E. O 12866 (58

FR 51735, Cctober 4, 1993), the Agency nust determ ne whet her
each reqgqulatory action is "significant," and therefore subject
to the Ofice of Managenent and Budget (OVB) review and the
requirenents of the Order. The Oder defines "significant"”
regul atory action as one that is likely to lead to a rul e that
may:

(1) Have an annual effect on the econony of $100 mllion
or nore, adversely and materially affecting a sector of the
econony, productivity, conpetition, jobs, the environnent,
public health or safety, or State, local, or tribal
governments or communities.

(2) Create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency.

(3) Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan programor the rights
and obligation of recipients thereof.

(4) Raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the principles

set forth in E QO 12866.
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Pursuant to the ternms of E.O 12866, it has been
determ ned that this rule is not a "significant” regul atory
action because it does not substantially change the existing
part 70 requirenents for States or sources--requirenents which
have al ready undergone OMB review. Rather than inpose any new
requirenents, this rule renoves an obstruction to part 70
program approval for a small nunber of State prograns,
allowing themto inplenment their owm part 70 prograns. |In the
absence of today’'s rule, EPA would inplenent its part 71
programin such States, which, as noted in the Information
Col l ection Request (ICR) for the part 71 rule, would be nore
burdensone in a given State than a part 70 program for both
the sources and the applicable permtting authority. Thus,
not only does the rule avoid new direct costs, it |eads
indirectly to a savings. As such, this action was exenpted
from OVB revi ew.

C. Requl atory Flexibility Act Conpliance . Under the

Regul atory Flexibility Act, whenever an Agency publishes any

proposed or final rule in the Federal Register , it nust

prepare a Regulatory Flexibility Analysis (RFA) that describes
the inpact of the rule on small entities (i.e., smal
busi nesses, organi zations, and governnental jurisdictions).

The EPA has established guidelines which require an RFA if the
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proposed rule will have any econom c inpact, however small, on
any small entities that are subject to the rule, even though
the Agency may not be legally required to devel op such an
anal ysi s.

The original part 70 rule was determ ned to not have a
significant and di sproportionate adverse inpact on snal
entities. Simlarly, aregulatory flexibility screening
anal ysis of the inpacts of the proposed part 70 revisions
determ ned that the proposed revisions (a subset of which
constitutes today’s action) would |ikew se not have a
significant and di sproportionate adverse inpact on small
entities. Consequently, the Adm nistrator certified that the
part 70 regul ati ons would not have a significant and
di sproportionate inpact on small entities. Because today’s
rul e does not substantially alter the part 70 regul ati ons as
they pertain to snall entities, and does not necessitate
changes to the part 70 RFA, these changes to part 70 will not
have a significant and di sproportionate inpact on snall
entities, and a new RFA is not needed for this action

D. Subni ssion to Congress and the General Accounting

Ofice. Under section 801(a)(1)(A) of the Adm nistrative
Procedures Act (APA) as anended by the Small Business

Regul atory Enforcenent Fairness Act of 1996, EPA submtted a
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report containing this rule and other required information to
the U S. Senate, the U S. House of Representatives and the
Conptroll er General of the General Accounting Ofice prior to
publication of the rule in today's Federal Register. This
rule is not a "major rule" as defined by section 804(2) of the
APA as anended.

E. Paperwork Reduction Act . The OVB has approved the

information collection requirenments contained in this rule
under the provisions of the Paperwork Reduction Act, 44 U S. C
3501 et. seq. and has assigned OVB control nunber 2060-0243.
The I CR prepared for the part 70 rule is not affected by
today’s action because the part 70 | CR determ ned burden on a
nati onw de basis, assumng all part 70 sources were included
wi thout regard to the approval status of individual prograns.
Today’ s rule, which sinply provides for the interimapproval
of certain prograns which woul d have ot herw se not been
eligible for such approval, does not alter the assunptions of
t he approved part 70 I CR used in determning the burden
estimate. Furthernore, today’ s action does not inpose any
addi tional requirenments which would add to the information
collection requirenments for sources or permtting authorities.
Send comrents on the Agency's need for this

information, the accuracy of the provided burden estinates,
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and any suggested nmethods for m nim zing respondent burden,
i ncludi ng through the use of automated col |l ection techniques,
to:
Director, Regulatory Information Division
O fice of Policy, Planning, and Eval uation (2136)
U S. Environnental Protection Agency

401 M Street, SW
Washi ngt on, DC 20460

and:
Ofice of Information and Regul atory Affairs
O fice of Managenent and Budget
Attention: Desk Oficer for EPA
725 17th Street, NW
Washi ngt on, DC 20503
I nclude the I CR nunber in any correspondence.

F. Unf unded Mandates Reform Act . Title Il of the

Unfunded Mandates Reform Act of 1995 (UMRA), P.L. 104-4,
establ i shes requirenents for Federal agencies to assess the
effects of their regulatory actions on State, |ocal, and
tribal governnents and the private sector. Under section 202
of the UVRA, EPA generally nust prepare a witten statenent,
i ncluding a cost-benefit analysis, for proposed and final
rules with Federal nandates that may result in expenditures to
State, local, and tribal governnents, in the aggregate, or to
the private sector, of $100 mllion or nore in any 1 year.

The EPA has determ ned that today’s rul e does not

contain a Federal nmandate that may result in expenditures of
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$100 mllion or nore for State, local, and tribal governments,
in the aggregate, or the private sector, in any 1 year.
Al t hough the part 70 regul ati ons governing State operating
permt prograns inpose significant Federal mandates, today’s
action does not anend the part 70 regulations in a way that
significantly alters the expenditures resulting fromthese
mandates. Therefore, the Agency concludes that it is not
required by section 202 of the UVMRA of 1995 to provide a

witten statenent to acconpany this regulatory action

Li st of Subjects in 40 CFR Part 70

Envi ronnmental protection, Air pollution control,
Car bon nonoxi de, Fugitive em ssions, Hydrocarbons, Lead, New
source review, N trogen dioxide, Operating permts,
Particulate matter, Prevention of significant deterioration,
Vol atil e organic.

Dat ed: June 11, 1996.

Carol M Browner,

Adm ni str at or.



33

For the reasons set out in the preanble, 40 CFR part 70
is amended as follows.
PART 70- - [ AVENDED]

1. The authority citation for part 70 continues to read
as follows:

Authority: 42 U . S.C. 7401 et seq.
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2. Section 70.4 is anmended by revising paragraphs (d)(3)
introductory text and (d)(3)(ii) to read as foll ows:

8§ 70.4 State programsubnittals and transition

* * * * *

(d) * * *
(3) The EPA may grant interimapproval to any programi f

it nmeets each of the follow ng m nimumrequirenments and

ot herwi se substantially neets the requirenents of this part:

* * * * *

(i1) Applicable requirenents .

(A) The program nust provide for adequate authority to
i ssue permts that assure conpliance with the requirenents of
paragraph (c)(1) of this section for those major sources
covered by the program

(B) Notw thstandi ng paragraph (d)(3)(ii)(A) of this
section, where a State or local permtting authority |acks
adequate authority to issue or revise pernmts that assure
conpliance with applicable requirenents established
excl usi vely through an EPA-approved m nor NSR program EPA nay
grant interimapproval to the program upon a show ng by the
permtting authority of conpelling reasons which support the

i nterimapproval .
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(C© Any part 70 permt issued during an interim approval
grant ed under paragraph (d)(3)(ii)(B) of this section that
does not incorporate mnor NSR requirenments shall:

(1) Note this fact in the permt;

(2) Indicate how citizens nmay obtain access to excl uded
m nor NSR permts;

(3) Provide a cross reference, such as a listing of the
permt nunber, for each m nor NSR permt containing an
excluded mnor NSR term and

(4) State that the m nor NSR requirenments which are
excluded are not eligible for the permt shield under
8§ 70.6(f). (D) A programreceiving interimapproval for
the reason specified in (d)(3)(ii)(B) of this section nust,
upon or before granting of full approval, institute
proceedings to reopen part 70 permts to incorporate excluded
m nor NSR permits as terns of the part 70 permts, as required
by 8 70.7(f)(1)(iv). Such reopening need not follow full
permt issuance procedures nor the notice requirenent of §
70.7(f)(3), but may instead follow the permt revision
procedure in effect under the State’ s approved part 70 program
for incorporation of mnor NSR permts.

* * * * *

Bl LLI NG CCDE 6560-50-P



